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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEnALD C. MANN
ATTORNEY GENERAL

Honorable Jebn R. Sheok
Criminal Distriet Attorney
Pexar Qounty |

Ban Antonio, Texas

Attention: Mr., 1. J. Gittinger

Dear 8ir: 0=-463¢ :

' Justies of the

pé, acting a8 Raglstrar

31 the Buresu of Vigal

Statistion, autherizet to
gollect fess whete there

. no fee fixed by law for
the Serviee performed by

hin a» suoh Registrar, and

related questions?y

t date requesting the opinion
of this ostions stated therein reads as

you herewith cepy of lettsry re-
from Athe /Honorable Frank Vaughsn, Jus-
Pedoo, Preoinst #1, Bexar County,

"He also enelose herewith copy of our re-
quest to you, for en opinion on a similar ques-
tion, dated January 28, 1942, and refer you to
your opinion Ko, 0-4378 in answer t6 our re-
quest,

NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE AYTORNEY GENERAL OR FIRST ASS5ISTANT
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"We also hand you eopy of ocur opinion to
Judge Vaughsn dated Mareh 28, 194E,

"We know of no further suthorities on the
question submitted, exeept that newapaper ase-
counts state that the Supreme Court, in pass-~
ing on the gquestion of the ownership of fees
in the case of Nueces Coumty vs. Ouringten,
Tax Collector, is reported to have leld that
such fses belonged to Nueses County. I have
no ocopy of the opinion. :

"It is Juldge Vaughan's ecntention that he
is entitled to the fees, commissions snd pay-
ments sarnsd by him for acting as Reglatrer for
the Board of VTital Statistios under the provie
sions of the las$ paragreph of art, $91%e, 3es.
19, Subdivision (e?.

*¥e now desire to propound three questions;

"{a) Xs the Justiee of the Pesce, aotin
as Registrar for the PBoard of Vita
Btatisties, autherised to collest
fees where there is no fee fixed b
law for the servios performed by h
as such Registrer?

*{®) In the event i1t bde held that thc fee
' was oclleeted without authority of
law, should the feo bs returned to
the payer, retained dy the Justice
of the Peaocs, or peid over to the
County?

“{e}] 1Is the Justice of the Peace entitled
to segept and retain for himself fif-
teon oents in payment of each proef
of death transmitied dy him to the
So¢lal Security Board upon a fors
submitted by the Board where provi-
sion has boen made for the Socoisl
Seeurity Board to make suoh payment?

"A prompt answer is requested on the quas~
tions submitted.”
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The letter of the Justise of the peace addressed
to you, mentioned in the first paragraph of your letter,
omitting the formal parts reads as follows:

- "Attached hereto i1s & check in the sum
of $2.0C0 tendered to me by ¥r. Ralph E. Cadwale
lader on bekalf of one of bis elients for the
following purpose;

*Under the laws of the State of Kansas
one may establish his reocord of birth by pre-
senting to that State a sertificate of the
local Registrar of the County of the State in
which the gorlon rosides, stat in substsnee
that such Hegistrur hsd@ viewed the family Ddibdble,
insurance policies or other stated instruments
snd that such instruments and bLible ocontained
faots regarding the dirth of ssid party. Mr,
Cadwalleder presentsd to me suoh dosuments and
inquirjed as to the fee, I informed him that
1 414 not know of any preseribed fee but was
sure that it would not exceed $1.00 for each
psrson upen whom information was sought,
Whereupon he presented the necessary instru-
ments for two poople and tendered thse attached
oheok.

"pleass inform ne whether or not I have
the right to ascept sush tender and if so, is
it acoountable,.”

Rule 53a, Article 4477, Yerncm's Aannotated Civil
Statutes, a3 emended, Acts 1941, 47th leglsiature, page 788,
Chapter 486, provides ia psrt a# follows:

"! - - L

"That each local regietrar shall be paid
the sum of Pifty (50) Cents for esch birth and
death certifioate properly snd completely mzde
out and registered with him, and ocorreotly re-~
corded and promptly returned by him to the
State Bureat of Vital Statistics, as required
by this Act, unless suoh Locsl Registrar shall
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be scting as Registrsr of Births end Deaths in
! an inocorporeted aity whare the ocompensation of
; the Registrar is otherwise rirxed by city ordi-
RARGG .

" ]
. & @ L)

The last sentence im subsection (o) of Seetion 19
Article 3912e, Vernon's snnotated Civil 3tatutes, applying
to counties having a population in esxcess of one hundred and
ninety thousand inhabitants scoording to the last preceding
Federnl Census reads as follows:

*In sounties where the commissicnsras'! court
detormine to place the Justices of the peace on
& salary basis the justice of the peeace shell re-
oslive in eddition thareto, sll fees, comuissions,
or payaents for pesrforming msrriage oceramonies
and for sating as registrar for the Board of Vi-
tal Statistiocs end when aoting as ex officio no-
tary publiec."

where juatices of the pesos are compensated on an
annual salary basis, such justices of the pesce ars authorized
to colleet and retain fees {which are authorized and provided
by law) for asting =s registrars for the Board of Vital 3ta-
tistios, in eddition to their ennual sslaries, whioh have been
fixed by the commissioners' ocourts in compliance with the 0ff-
icers Salary law., 1In conneotion with the foregoing we direct
your attention to our opinion No., 0-4225 and enclose s sopy
of the seme herewith,

The sbove mentioned opinion does not hold that
justioces of the peace acting as registrars for the Board of
Vital Statistios are authorized to eolleot and retain fees
where there is no fee fixed cor suthorized by law for the serv-
ices enjoined on them by statute end perforasd by them as such
local registrars,

¥ith reference to your first question, it is well
established that sn offiocer may not oleim or retain sny money
without a law authorizing him to do =0, snd olearly fixing
the amount to which he is entitled, To entitle ap offiecer
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to receive feas cr commlissions, the receipt thereof must

heve been provided for end the amount rixed by law andé he
must have performed the services for which compensation has
been certifled. An offieer is not entitied to sany compen-
sation In additicn to thet whioh has been flxed by law for
the performance of the duties of his office, even though

the compensation so fixed is unreasonable or inadeguate,

He may be required by law to perform specific servioces or
disoharge sdditionel duties for whioh no compensation is
provided. The obligation to perform such services is im-
posed as an incident to the office, and the officer by hLis
ageeptance thereof 1s deemed to have engaged to have per-
formed them without compensation. If there 1s no apeoifie
statutory authority providing for the paymont of fees, it

has been repeatedly held that publie officers ere not pere
mitted to oollegt fass unless the same sre provided for dy -
law and the amount for declared by law, (Texas Jurisprudence,
Yol. 34, pp. Bll, 522, 5313 Benford vs. Robinsan, 234 &.4.
807; Duclos vs, Harris County, 296 S... 4173 YoCalla vs, City
of Rockdale 246 3,%., 06543 State va, lsrk, 57 Texas, 307;
Cosby County Cattle Company ve MoDermitt, 281 u,u. 203)

Ir view of the faregoing, we respectfully answer
your first question as stated ebove, in the negatlve,

%#e now songlder ycur seocond gquestlionm. As we un-~
derstand this question, you have reference to the fee nen-
tioned in the letter of the justice of tLe pesoce gquotod
above, The services reandered or the duties performed by
the loocal registrar mentioned in the above quoted lietter of
the justice of the peace eres not services or duties sn joined
or required by statute. This being trus, we are of the opin-
jon, that the loczl registrar is isgally antitlied to receive
and retain the above mentioned fes. {(Cosby County Cattle
Company vs. MoDermitt; Seetion 19, Artiele 39ile, supre) In
connection with $ie rforegoing we want to point out that our
answer to your rirst question spplies only to those servioes
or duties imposed upon the local registrar by the statute
for which no rfee is provided.

¥e quote from the oase of Nueces Couaty vs. Ana
Currington, et al, No, 1€99 -7880, {opinion deliivered May

20, 1942) as foliowst
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"It mey be steted at the outset that the
Court of Civil Appeals correctly holds that a
fee paid a pudlie officer for the pesrformance
of & duty snjoined by statute is a fee o00l-
lected in an officisl capacity. It 18 equale-
ly trus thst unless the fee is provided by law
for an officlal servioe required to de pere
formed and the amount thereof fixed by law, nome
can lawfully de sharged therefor. 3tate v.
Jioore, 57 Texas, 307, 320, 321 MeCalla vs,
City ot Rookdale (Qom. App.) 246 3.v. 684. I%
does not follow, however, that & ccunty whose
offloiel ocllects & fee wrongfully, tut under
occlor of office, is not entitled to have same
deposited and paid over in the same menner as
is required for disposition of fees rightful-
ly collected, whethsr a county offisisl whe
bhas wronzfully sollected fess officially is
estopped tc sayert as ageinst the ocounty s
personal eclajx therete, is not Yefore us, The
only questions presented are those arising v
virtus of the upholding by the Court of Civi
Appeels of the action of the trial court in
sustaining defendant’s generel demurrer to the
countyr's netition,

[
. &« 2 »

"It is our conclusion that the fees col-
leoted, whethar rightfully or wrongfully, were
for services rendered by deferdant oftinially.

"
L] . L) L ]

"It follows from whet we have stated that
we hold the defendant acted in her official
capacity in issulng the tex ocesrtificates and re~
ceiving therefor the fesa sued for by the coun-
ty) also %hat 1t was her duiy to aocount for and
pay same into ths aounty treasury for the bene-
£1t of the Gfficers Salery Fund, and that having
failed to do 8o and heving breached her officlal
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duty in that respect, both sahe and her surety
btecame lisble to the oounty therefor.”

Wie havs garefully considered the above mentioned
cese {Nusaes County wvs. inn Currington, et al,) in oonneo-
tion with your second and third questions end do not believe
that this omse is gpplicadble to these questions because
the servisss rencered by the ecunty tax assessor-eollestor
were performed by her scting in her offioliel oajpacity end
the duty of performing such services was enjoined upom her
by statuté., In performing the serviees nentioned in your
sescond and third questione, we do pot think, that the local
registrar was rendering any service or performing any duty
enjoined upon him as suoh by statute,

%“hat was said with reference to your sesond ques-
tion is equally applicadles to your third question, There-
fore, it is our opinion that the Jjustiee of the pesce s
1¢¢ai11 entitled to aceept snéd retain for himself the smount
regeived in psyment for esoch proof of desth transmitted by
him to the Soeial Security Board,

Trusting that the foregoing fully answers your ine-
quiry, we are '
Yours very truly
ATTORNEY CENIZRAL OF %EXAS

ATTCRETY GENFL/T Ardell ¥4lliama
hsmistant
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